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PREFACE 

I  consider  it  very  fortunate  to  have  been  able  to 
research  the  topic  of  "Current  Policies  of  Roman  Catholic 
Marriage  Tribunals."  There  is  no  material  published  on  this 

0 

topic.   I  was  even  more  fortunate,  however,  to  have  received 
the  most  affable  cooperation  from  some  of  the  more  knowledg- 
able  men  in  this  field.  These  men,  Monsignor  John  J.  Quinn, 
Monsignor  James  J.  McGrath  and  Monsignor  Marion  Reinhard, 
are  all  leading  authorities  in  Canon  Law,  the  official  law 
of  the  Roman  Catholic  Church.  Each  man  has  his  own  doctorate 
in  this  science.  Monsignor  Quinn  is  the  Officialis,  the  pres- 
ident, of  the  Tribunal  of  the  Archdiocese  of  New  York; 
Monsignor  McGrath  is  the  Officialis  for  the  Archdiocese  of 
Philadelphia  and  Monsignor  Reinhard  is  the  Officialis  for 
the  Diocese  of  Brooklyn.  All  of  these  men  were  very  helpful 
and  generous  in  the  interviews  which  they  allowed  me  to  have 

with  them. 

This  article,  however,  reflects  my  views  and  is  in 
no  way  the  official  position  of  the  Roman  Catholic  Church. 
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INTRODUCTION 


This  article  is  written  to  bring  people  up  to  date 
on  the  norms  and  procedures  of  the  Roman  Catholic  Church 
Tribunals.   Tribunal  is  the  term  used  for  the  marriage 
court  of  the  Roman  Catholic  Church.   The*  marriage  court 
judges  the  nullity  or  validity  of  the  marriage  cases  which  are 
presented  to  it..  This  judgement  is  made  after  hearing  the 
testimony  of  the  parties  of  the  marriage  and  their  witnesses. 

The  marriage  court  is  quite  similar  to  the  civil  court. 
Both  have  their  traditions  which  are  based  on  their  history;  5 
both"  have  rules  and  regulations?  both  have  courts  of  higher 
appeal?  and  both  are  in  some  state  of  flux. 

This  article  will  touch  on  the  history  of  the  Reman 
Catholic  Tribunal,  the  laws  which  govern  the  manner  in  which  it 
operates  today,  and  the  possible  future  of  this  unique  court. 


CHAPTER  I 


HISTORY 


Today's  Catholic  is  generally  unknowledgable  about 
a  Diocesan  Tribunal.   The  norms  and  procedures  governing  the 
operations  of  Tribunals  are  less  widely  known.   Only  a  per- 
son who  is  well  versed  in  the  history  of  the  Church,  ^.artic- 
larly  in  the  history  of  the  marriage  court,  would  have  some 
understanding  o£  what  is  taking  place  in  the  marriage  courts 

today. 

The  Catholic  of  a  few  years  ago  would  have  rightly 
believed  that  all  diocesan  Tribunals  throughout  the  world 
operated  in  a  uniform  way.  This  was  so  because  of  the  make-up 
of  the  Tribunal.   All  their  norms  and  all  tlteir  procedures 
were  strictly  governed  by  the  Code  of  the  Canon  Law,  the 
official  legal  code  of  the  Roman  Catholic  Church. 

Only. the  historian  would  know  that  prior  to  the 
eleventh  century  there  were  no  marriage  courts  in  the  eccle- 
siastical structure.   Until  the  eleventh  century,  each  marriage 
case  was  adjudicated  by  the  local  Bishop,  and  his  decision  was 
given  Dy  a  personal  letter  to  the  individuals  concerned.   In 
the  eleventh  century,  to  further  protect  the  rights  of  each 


3 
individual,  the  marriage  courts  were  introduced  into  the 
structure  of  the  Church. * 

The  universal  conformity  to  laws,  norms  and  procedures 
for  which  the  Catholic  Church  was  well  known  came  into  being 
with  the  promulgation  of  the  Code  of  Canon  Law  in  1917.   The 
laws  which  govern  the  procedures  of  the  marriage  courts  are 
found  in  Book  IV  of  the  Code  of  Canon  Law  (Canons  1552-219^) . 2 
Although  the  laws  which  were  promulgated  in  May  of  1917  did 

not  become  effective  until  19  May  1918,  there  has  been  no 

-a 

change  in  the  laws  of  marriage  to  this  date.-'  The  procedures 

of  the  marriage  courts  have  also  been  very  rigid.   The  norms 
were  determined  by  what  had  taken  place  in  the  adjudication 
of  each  marriage  case  over  the  centuries. 

In  June  of  1970,  Rome  published  the  "Causas  Matrimo- 
niales"  (Matrimonial  Methods)  for  use  in  the  Tribunals  through- 
out the  world.   This  document  did  not  abrogate,  the  existing 
canons  concerning  marriage,  but  it  did  grant  certain  dispen- 
sations from  some  of  the  procedural  laws.   The  rescripts  of 
this  document  were  expanded  for  use  by  the  Tribunals  of  the 
United  States.   These  expanded  dispensations  are  contained  in 


1  Interview  with  Msgr.  Marion  Reinhard,  J. CD.,  September 
1973. 

T.  Bouscaren,  S.J.  Lincoln,  and  Adam  C.  Ellis,  Canon 
Law.  A  Text  and  Commentary  (Milwaukee*   Bruce  Publishers, 

1953).  P.  7. 

^Ibid. ,  p.  5»  and  interview  with  Msgr.  James  J.  McGrath, 
November  1973. 

Interview  with  Reinhard.  » 


a  document  known  as  the  "American  Procedural  Norms. "  ^ 

Because  of  the  dispensations  granted  by  the  "American 
Procedural  Norms,"  many  people  are  confused  about  the  position 
and  direction  of  the  Catholic  Church  in  the  matters  of  marriage. 
The  Canons  which  deal  with  marriage  (Canons  1012-1143)  remain 
unchanged.   Once  there  is  a  true  and  valid  marriage,  that 
marriage  is  still  indissoluble. 

Some  confused  people  erroneously  think  that  today's 
Tribunals  are  involved  in  cases  of  separation  and  divorce. 
According  to  Monsignor  John  J.  Quinn,  J. CD.,  the  Offlcialis 
of  the  Archdiocese  of  New  York,  the  Roman  Catholic  Tribunals 
are  still  not  involved  in  these  cases.   These  matters  fall 
strictly  under  the  domain  of  the  civil  law,  not  ecclesiastical 
law.7 

Some  confusion  remains  concerning  matters  of  annulment. 

This  confusion  stems  from  the  changes  in  the  procedures  and 

the  norms  governing  Tribunals  and  not  from  any  change  of  laws 

-» • 
concerning  marriage. 


-fylsgr.  James  J.  McGrath,  "Comparison  of  American  Pro- 
cedural Norms  with  Causas  Matrimoniales."  research  paper  pre- 
sented to  Cardinal  Krol,  August  1970. 

Bouscaren  et  al. ,  Canon  Law,  p.  454. 

7 

'Interview  with  John  J.  Quinn,  J.6.D. ,  September  1973. 
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CHAPTER  II 


THE  LAWS 


A  look  first  at  the  changes  of  the  norms  which  were 
granted  by  the  "American  Procedural  No.rms"  (A.P.N.)  makes  clear 
the  following  according  to  Monsignor  James  McGrathi 

1.  Three  judges  are  demanded  by  the  Code  of  Canon  Law. 
This  holds  even  for  cases  that  are  sent  to  a  higher  court  for 
an  appeal.  The  A.P.N,  allow  the  conference  of  Catholic 
Bishops  of  the  United  States  to  grant  a  Tribunal  the  faculty 
to  use  only  one  judge  to  hear  all  marriage  cases. 

2.  The  Code  states  that  only  the  court  of  the  place 
where  the  marriage  was  performed  had  proper  jurisdiction 

■ 

over  a  marriage  case.   The  A.P.N,  permits  HJie  Tribunal  of  the 
petitioner,  no  matter  where  he  lives,  to  assume  jurisdiction 
for  the  case, 

3.  The  Code  demands  that  after  an  affirmative  response 
to  a  case,  that  case  had  to  be  sent  to  a  court  of  appeal  for 

a  second  hearing.   The  A.P.N,  permit  the  Defender  of  the  Bond 
of  the  court  of  the  first  instance  to  request  the  Bishops' 
Conference  for  a  dispensation  from  appeal  when  his  opinion 
is  in  accord  with  the  court  of  the  first  instance. 

k.     The  Code  does  not  permit  a  guilty  party  nor  a  non- 
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Catholic  to  appear  before  a  Tribunal.   According  to  the  A.P.N, 
any  party  to  the  marriage  would  have  a  right  to  go  before  the 
Tribunal  even  if  he  were  the  cause  of  the  nullity  or  if  he 
were  not  a  Roman  Catholic. 

5.  The  Code  demands  that  the  parties  be  the  ones  to 
delineate  the  exact  grounds  upon  which  the  validity  of  the 
marriage  is  to  be  attacked.   Under  the  A.P.N,  the  judge  is 
granted  the  faculty  to  specify  the  causes  of  nullity. 

6.  The  Code  demands  that  the  advocate  be  a  different 
person  for  each  case  in  any  court.   The  A.P.N,  permit  the 
advocate  in  the  court  of  the  first  instance  to  be  the  same 
advocate  in  the  court  of  second  instance. 

7.  Concerning  the  testimony  obtained  through  question- 
aires,  the  Code  demands  a  report  on  the  credibility  and  religious 
practices  of  the  witness  by  the  delegated  auditor.  A.P.N,  does 
not  make  such  demands.  * 

8.  Under  the  Code,  all  questioning  of  the  witnesses 
and  parties  involved  in  the  case  has  to  be  done  by  the  judge 
from  a  list  of  questions  prepared  for  that  particular  case  by 
the  Defender  of  the  Bond.   A.P.N,  gives  the  right  to  question 
witnesses  or  the  parties  to  the  Defender  of  the  Bond,  to  the 
Judge,  or  to  the  Advocate. 

9.  Under  the  Code,  there  were  many  legal  technicali- 
ties necessary  to  be  fulfilled,  and  their  fulfillment  affects 
the  validity  or  the  invalidity  of  the  sentence.   Under  the 
A.P.N,  the  failure  to  observe  these  technicalities  does  not 
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invalidate  the  sentence  once  it  is  signed,  but  rather  the  sign- 
ing of  the  sentence  sanated  all  these  irregularities. 

10.  The  Code  demands  the  oral  testimony  of  experts 
in  each  marriage  case.   The  A.P.N,  offers  to  the  judge  the 
opportunity  to  accept  written  reports  if  they  are  clear  and  to 

the  point. 

11.  The  Code  demands  that  the  brief  to  the  case  is 

to  be  written  by  the  advocate  without  any  consultation  with  the 
Defender  of  the  Bond  or  the  Judge.   Once  written,  this  brief  is 
to  be  submitted  with  the  Acts  of  the  case  to  the  Defender  of  the 
Bond  for  his  observations.  The  Acts  are  the  entire  written 
proceedings  of  the  case.  After  the  Defender's  observations  are 
made,. the  Acts  of  the  case  are  then  submitted  to  the  Tribunal 
for  judgement.   The  A.P.N,  give  greater  latitude  in  this  area 
and  do  not  demand  such  strict  adherence  to  the  time  sequence  or 
to  the  sequence  of  the  briefs.  The  A.P.N.  also,  give  the  advo- 
cate the  opportunity  of  writing  a  rejoinder  to  the  Defender 
before  the  case  goes  for  judgement. 

12.  The  Code  demands  that  a  notary  should  be  employed 
to  authenticate  the  original  Acts  as  well  as  their  copies.   This 
procedure  demands  that  each  page  of  the  Acts  be  numbered,  sealed 
with  the  seal  of  the  Tribunal,  and  signed  by  the  notary. 
Neglect  to  do  this  would  result  in  the  invalidity  of  the  sen- 
tence.  The  A.P.N,  permit  the  notary  to  authenticate  the  original 
Acts  and  their  copies  by  one  single  document  which  is  to  be 
included  at  the  end  of  the  Acts. 
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13.   The  Code  demands  that  each  case  have  two  hearings 
and  that  a  sentence  be  passed  for  each  hearing.   If  the  second 
Tribunal  upholds  the  sentence  of  the  first,  a  new  sentence  is 
not  necessary,   In  such  circumstances,  a  decree  from  the 
appeal  court  is  now  permitted.   This  decree  states  that  they 

o 

have  upheld  the  sentence  of  the  first  instance. 

These  are  some  of  the  formal  procedural  changes 
which  can  be  found  in  the  writing  in  -American  Procedural 
Norms,"  There  jare,  however,  some  additional  changes  in  the 
norms.   These  normative  changes  are  not  found  in  writing  but 
they  have  been  developed  by  what  has  taken  place  in  the  trial 
and  judgement  of  past  marriage  cases. 

Up  antil  the  Second  Vatican  Council  (1962-19£5)  the 
Catholic  Church  saw  the  primary  end  of  every  marriage  to  be 
the  procreation  and  the  education  of^children.   The  mutual 

help  and  assistance  that  the  spouses  were  to* give  to  one 

9 
another  was  a  secondary  end  of  the  sacrament.   The  Second 

Vatican  Council  gave  a  new  insight  to  marriage  by  speaking  of 
the  sacrament  in  terms  of  interpersonal  relationships. 

From  about  194-5  to  about  1965 t  Roman  Catholic  Tribu- 
nals would  judge  the  nullity  or  validity  of  a  marriage  case 
only  on  the  grounds  of  a  partner's  ability  to  give  consent  to 


8McGrath,  "Comparison  of  American  Norms." 

9Bouscaren  et  al. ,  Canon  Law,  p.  k$k. 

10,,Outlines  of  the  16  Documents  of  Vatican  II,"  New 
York  Time3.  21  October  1973.  P.  10E.  „=? 
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the  contract  which  was  being  entered.   If  at  the  time  of 
the  marriage  that  partner  was  rational  enough  to  enter  a 
contract,  then  the  marriage  was  considered  to  be  a  valid 
marriage.11  Since  1965,  however,  Tribunals  have  been  exam- 
ining not  whether  a  person  could  make  a  contract,  but 

whether  or  not  the  person  could  fulfill  the  demands  of  the 

12 
contract.  - 

Due  to  the  more  in-depth  studies  in  the  field  of 
psychology  during  the  past  twenty  years,  there  has  been  much 
more  discussion  about  the  place  of  emotions,  the  unconscious, 

personality  disorders,  and  the  ability  for  interpersonal 

13 
relationship  in  marriage. 

Now,  acting  on  the  example  of  the  Roman  Rota,  the 
highest  court  of  appeal  of  the  Roman  Catholic  Church, 
Tribunal  officials  recognize  that  some  people,  though  fully 
rational ,  are  simply  incapable  of  carrying  put  such  a  con- 
tract. Annulmemts  are  now  granted  on  such  bases  as  nympho- 
mania,  homosexuality  and  a  variety  of  less  severe  -personality 
disorders."  Monsignor  Marion  Reinhold,  the  head  of  the 

Brooklyn  Tribunal,  said  that  90  per  cent  of  his  cases  are 

1^ 
now  decided  on  these  grounds. 

Because  of  these  changes  in  the  procedural  norms, 

there  has  been  an  increase  of  about  one  thousand  per  cent  in 


11Bouscaren  et  al. ,  Canon  Law,  p.  k^k. 

12Interview  with  Msgr.  Marion  Reinhold,  October  1973. 


13Ibid. 


^-Documents  of  Vatican,"   New  York  Times. 
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the  number  of  marriage  cases  which  can  be  handled  by  a  Tri- 
bunal.  In  Philadelphia  alone,  in  1969 1  the  Tribunal  heard 
only  thirty  cases.  Prom  January  1,  1973  to  August  31,  1973, 
that  same  Tribunal  has  heard  550  cases,  and  of  these,  198 
have  been  completed.   It  is  expected  that  this  Tribunal 
will  complete  at  least  300  cases  this  year.  * 
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Interview  with  McGrath, 


CHAPTER   III 

THE  FUTURE 

Rome  has  refused  to  renew  the  "American  Procedural 
Norms"  beyond  June  of  197^.   What  is  going  to  happen  in  the 
future?  No  one,  at  this  time,  knows  for  sure.   However,  the 
Canon  Law  Society  of  America,  which  is  composed  of  1,300 
members,  including  the  priest-lawyers  who  run  the  800  year- 
old  Tribunal  system,  fear  that  the  gains  of  the  past  few 
years  will  be  lost.  The  Society  has  vowed  to  fight  for  an 
extension  of  the  A.P.N,  and  it  has  set  up  a  committee  to  de- 
velop an  alternative  method  that  would  "safeguard  the  sacred 

nature  of  the  bond  of  marriage  and  also  serve  the  pastoral 

16  * 

needs  of  the  faithful." 

One  possible  alternative  would  be  to  establish  what 
some  have  called  a  "court  of  equity"  that  would  include 
psychologists  and  other  social  scientists  as  well  as  priests. 
This  court  would  have  the  power  to  decide  whether  or  not  an 
annulment  was  to  be  granted,  thus  preserving  the  idea  that 

marriage  is^a  social  as  well  as  a  personal  act.   This  court 

17 
would  function  in  a  pastoral  rather  than  in  a  judicial  way. 


l6" Documents  of  Vatican,"  New  York  Times. 


*?Ibid. 
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CONCLUSION 

In  this  article  we  have  seen  that  the  future  of  the 
Tribunal  is  quite  uncertain,   Despite  the  serenity  and  conform- 
ity which  has  existed  over  many  centurigs,  we  have  seen  that 
even  that  which  seemed  to  be  solid  and  unchangeable  has  been 
shaken  and  changed.  Even- those  who  are  the  authorities  in 
the  operations  of  Tribunals  are  not  certain  about  the  future 

of  the  marriage  courts.  They  say  that  all  that  can  be  done 

:-  ■ 

is  to  pray  and  hope  that  God  will  be  humane  in  His  direction 

18 
of  the  Tribunal  of  the  future. 


18 


Interviews  with  McGrath,  Quinn,  and  Reinhold. 
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